Kevin Walker v. State of Maryland, No. 75, September Term, 2007.

CRIMINAL PROCEDURE — WAIVER OF A JURY TRIAL — PROCEDURE FOR
ACCEPTANCE OF WAIVER

Petitioner, Kevin Walker, was charged with various criminal law offenses and agreed, on the
day of trial, to proceed on a not guilty statement of facts as to one count of possession of a
forged document. During arecord colloquy to establish whether W alker’s waiver of ajury
trial was knowing and voluntary, thetrial judge asserted his personal know |edge of Walker’s
prior criminal jugsice sysem experience, defense counsel referenced pre-hearing discussions
with hisclient, and W alker responded aff irmatively tothetrial judge’ sassertionthat he*fully
understand[s] about jury trials and [all that].” Walker petitioned for certiorari in the Court
of Appeals, arguing that the circuit court erred in failing to conduct an examination, on the
record, as to whether his waiver of ajury trial was knowing and voluntary, in compliance
with the requirements of Maryland Rule 4-246(b). The Court of Appeals affirmed, holding
that the “knowingly” requirement of Maryland Rule 4-246(b) was satisfied under the

circumstances.
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In the Circuit Court for Howard County, Kevin Walker, Petitioner, was convicted of
possession of a forged document. He now argues that he is entitled to a new trial on the
ground that the Circuit Court erroneously failed to conduct a jury trial waiver inquiry
required by Md. Rule 4-246(b). The Court of Special Appeals rejected this argument. For

the reasons that follow, so do we.

Petitioner was arrested by Howard County police officersabout 3:00 p.m. on July 24,
2005. Later that day hewas served with aDistrict Court STATEMENT OF CHA RGES that
formally charged him with two viol ationsof the Maryland Controlled Dangerous Substances
Act and eight violaions of 8 8-601 of the Criminal Law Article. A defendant charged with
any of these offenses has aright to be tried in the District Court, aswell asaright to betried
in the circuit court. The District Court set Petitioner’s bail at $5,000, and scheduled
Petitioner’ strial for October 14, 2005. On September 29, 2005, the District Court received
aDEMAND FORJURY TRIAL filed on Petitioner’ sbehalf by histrial counsel. Petitioner’s
circuit court trial was originally scheduled for November 29, 2005, but was rescheduled to
January 24, 2006 at the request of Petitioner’strial counsel.

Petitioner’ s trial counsel filed several pretrial motions, including what he described
as “more properly characterized as a motion to dismiss, based on an unlawful arrest.” That
motion was heard and denied on January 10, 2006. On January 24, 2006, the following
transpired in open court:

[THE PROSECUTOR]: Y our Honor, we are proceeding by way of a
not guilty agreed statement of facts asto Count 7 which is possession



of aforged document. Y our Honor, the State and the Defense will
be recommending aflat time served disposition of this matter.

* % %

[COUNSEL FOR WALKER]: Your Honor... that’s our
understanding of the agreement.

* * %

[COUNSEL FOR WALKER]: And, Y our Honor, just so it isclear
to Mr. Walker, by proceeding on a not guilty statement of facts as
him and | havediscussed, he is essentially preserving his
automatic right to appeal .

[THE COURT]: Right.

[COUNSEL FOR WALKER]: Certain motions that have been
made previoudly in this case.

[THE COURT]: Right, | saw the record, there was a—

[COUNSEL FOR WALKER]: A Motion to Dismiss that was
denied.

[THE COURT]: Yeah, right. But that fully — preserved it for
appellate purposes.

[COUNSEL FOR WALKER]: Thank you.

[THE COURT]: Right. Do you want to qualify Mr. Walker on the

[COUNSEL FOR WALK ER]: Yes, Y our Honor.
[THE COURT]: —on the not guilty agreed statement of facts.

[COUNSEL FOR WALKER]: Mr. Walker, asthe State has just
informed the Court, it is your desire today to proceed on a not
guilty statement of facts. Isthat correct?

[WALKER]: Yes.
[COUNSEL FOR WALKER]: Okay. And you understand that
when proceeding on a not guilty statement of facts you are



proceeding asif you in fact went to trial and you were convicted
of the crime charged? In this case, that crimeis possession of a
forged or privileged document. Do you understand?

[WA LKERY]: Privileged document, okay.

[COUNSEL FOR WALKER]: And do you understand that the
difference between proceeding on a guilty plea and a not guilty
statement of factsisthat in this situation you are, as | informed the
Court, and your understanding is that you are preserving your
automatic right to appeal. Do you understand that?

[WALKER]: Corred.

[COUNSEL FOR WALKER]: Okay. Can you please state your
full name for the record?

[WALKER]: Kevin Dwight Walker.
[COUNSEL FOR WALKER]: Okay. How old are you?
[WALKER]: Forty-nine.

[COUNSEL FOR WALKER]: Okay. How far did you go in
school ?

[WALKER]: Fifteen years.

[COUNSEL FOR WALKER]: Okay. Do you read and [write] the
English language?

[WALKER]: Yes.

[COUNSEL FOR WALKER]: Okay, and do you understand
everything that i s happening here today?

[WALKER]: Yes.

[COUNSEL FOR WALKER]: Okay. Have you taken any drugs,
medicine or pills—

[WALKER]: No.



[COUNSEL FOR WALKER]: —within the last 24 hours?
[WALKER]: No.

[COUNSEL FOR WALKER]: Mr. Walker will you let me finish
my questions first? Are you presently under the influence of
drugs or alcohd?

[WALKER]: No.

[COUNSEL FOR WALKER]: Okay. Have you received awritten
copy of the chargesin this case?

[WALKER]: And that would be this what | got —

[COUNSEL FOR WALKER]: Okay, werefer to it as the charging
documents, statement of chargesin this case —

[WALKER]: Yes.

[COUNSEL FOR WALKER]: — as this case originated in District
Court.

[WALKER]: Yes.

[COUNSEL FOR WALKER]: Have you had an adequate
opportunity to discuss the charges with me asyour atorney?

[WALKER]: Yes.

[COUNSEL FOR WALKER]: Okay. Do you fully understand the
charges against you?

[WALKER]: Yes.
[COUNSEL FOR WALKER]: Do you understand that you are
charged with possession, among other things, possession of a

privileged or forged document?

[WALKER]: Yes.



[COUNSEL FOR WAL KER]: Okay. Have you had an
adequate opportunity to discuss essentially the plea
agreement that we have just detailed to [the judge] here today
with me? Haveyou had an adequate opportunity?

[WALKER]: Yes.

[COUNSEL FOR WAL KER]: Okay. Has anyone made any
promises to you other than what has been now placed on the
record to get you to enter or proceed in this manner?

[WALKER]: No.

[COUNSEL FOR WAL KER]: Okay. Do you understand
that the maximum penalty for this offense is three years?

[WALKER]: Yes.

[COUNSEL FOR WAL KER]: Okay. Now, do you
understand that when you proceed in this way you are giving
up or waiving your right to trial? Do you understand that?

[WALKER]: No, | didn’t —

[COUNSEL FOR WALKER]: Do you understand that there
will be no trial in thissituation?

[WALKER]: Okay, yes.

[COUNSEL FOR WAL KER]: Okay. And do you
understand that in proceeding in this way you are essentially
proceeding and then and in the end it will act as a conviction
on the one count of possession of a privileged document?
Do you understand that?

[WALKER]: Yes.

[COUNSEL FOR WA LKER]: Okay. Your Honor.

[THE COURT]: All right, and, Mr. Walker, you understand



also that you are waiving any right to have ajury trial of this
matter, aswell asacourt trial? Do you understand that?

[WALKER]: I do now. | didn’t at first. | didn’t know it was
awaiver. | knew it was an gppea able right, you know —

[THE COURT]: Yes, you have the —
[WALKER]: — saving theappeal. So —

[THE COURT]: —you [have] the right to appeal, but as you
know because you and | have been down this road —

[WALKER]: —oh, yes, yes.

[THE COURT]: —you and | have been down thisroad
before and | think we have had at least one jury trial, maybe
two. Onetime you got ahung jury and the other time, | think
—well, I don’t know, | can’'t recall everything. But you fully
understand about jury trials and —

[WALKER]: Yes.

[THE COURT]: — al that.

[WALKER]: Yeah, | —

[THE COURT]: By proceeding as you are doing here today,
you are waiving your right to have ajury trial.

[WALKER]: All right.
The Circuit Court then determined that it was “ satisfied the Defendant has made a
knowing, intelligent and voluntary decision” to waive hisright to atrial and to proceed on
anot guilty statement of facts.

Petitioner noted an appeal to the Court of Special Appeals, but did not present any



argument on whatever issue heintended to preserve for appellae review by proceeding on
anot guilty agreed statement of facts. Petitioner argued only that the circuit court erred in
failingto conduct an examination, on therecord, asto whether Petitioner’ swaiver of ajury
trial was made knowingly and voluntarily,in compliancewith the requirementsof Maryland
Rule 4-246(b). Inan unreported opinion, the Court of Special Appealsconcluded that “the
trial’s court’s persond knowledge of Walker’s prior jury trial experience, combined with
Walker’s affirmation that he fully understood about jury trials, and defense counsel’s
referenceto pre-hearing discussions with Walker were sufficient for the court to conclude
that Walker had some knowledge of the jury trial right and had knowingly waived it.”
Walker v. State, No. 2512, Sept. Term 2005 (Filed: July 13, 2007), slip opinion p.12.
In his petition for writ of certiorari, Petitioner presents the following question:

Where absolutely no information about the nature of ajury trial

was given to Petitioner on therecord, did the Court of Special

Appeals err in ruling that the waiver was nevertheless valid

because of the trial judge’ s assertion of his personal knowledge

of Petitioner s prior experience with the criminal justice system,

Petitioner’s affirmative response to the trial judge’s assertion,

“you fully understand about jury trials and all that,” and defense

counsel’ sreferenceto off-the-record discussionswith Petitioner?

We granted Petitioner’ s petition for writ of certiorari to determine whether the waiver

was made knowingly under Maryland Rule 4-246 (b). Walker v. State, 402 Md. 37,935 A.2d

406 (2007).



II1.

Petitioner argues that his waiver of ajury trial was not made knowingly because the
trial judge provided no information on the record in open court about the nature of ajury
trial. Accordingto Petitioner, the plain language of Rule 4-246 (b) requires an examination
regarding waiver of ajury trial on the record in open court, and precludes any presumption
that adefendant who isrepresented by counsel wasinformed of his congitutional rights. He
also argues that the Circuit Court’ s reliance on off -the-record matters including his alleged
trial experience and pre-hearing discussions with his counsel were in error and that it is not
sufficient that he simply responded affirmatively to the trial judge’s assertion that he “ fully
understand[s] about jury trials and [all that].”

The State countersthat, considering thetotality of the circumstances, the Circuit Court
was correct in its finding that Petitioner had made a knowing and intelligent waiver of his
righttoajury trial. Accordingto the State, the Circuit Court was entitled to consder that (1)
Petitioner was specifically asked if he under stood that he waswaiving hisrighttoajury trial,
(2) the circuit court had personal knowledge of Petitioner’sjury trial experience, and (3)
Petitioner stated on the record that he discussed his case with hisattorney. Additionally,the
State asserts that Petitioner’s representation by counsel raisesthe presumption that he has
been informed of his constitutional rights, including hisright to atrial by jury.

On January 24, 2005, Maryland Rule 4-246(b) provided:

A defendant may waive theright to a trial by jury at any time
before the commencement of trial. The court may notaccept the



waiver until it determines, after an examination of the defendant
on the record in open court conducted by the court, the State’s
Attorney, the attorney for the defendant, or any combination
thereof, that the waiver is made knowingly and voluntarily.

Maryland Rule 4-246 (a)-(b) was amended on D ecember 4, 2007, to take effect on January
1, 2008." The revised rule now provides:

(@) Generally. Inthecircuit court, adef endant having aright to
trial by jury shall be tried by a jury unless the right is waived
pursuant to section (b) of this Rule. The State does not have the
right to el ect a trial by jury.

(b) Procedure for acceptance of waiver. A defendant may
waive the right to a trial by jury at any time before the
commencement of trial. The court may not accept the waiver
until, after an examination of the defendant on the record in
open court conducted by the court, the State’s Attorney, the
attorney for the defendant, or any combination thereof , the court
determinesand announces on the record that the waiver is made
knowingly and voluntarily.

The“knowingly” requirement of the Rule was based on a 1982 revision to Rule 735,
the precursor of Rule 4-246, which had previously required that a defendant have “full

knowledge of hisright to ajury trial.”> The revised version of the Rule deleted the “full

! The Rule change was in response to Powell v. State, 394 Md. 632, 907 A.2d 242
(2006), cert. denied, __U.S. __, 127 S.Ct. 1283 (2007), in which this Court upheld Powell’s
jury waiver although the trial judge neglected to state on the record that he found the jury
trial waiver to be knowing and voluntary. Id. at 645, 907 A.2d at 250. Trial judges are now
required to “determing[] and announce[] on the record that the waiver is made knowingly
and voluntarily.”

2 Maryland Rule 735(d) stated:

If the defendant elects to be tried by the court, the trial of the
(continued...)



knowledge” requirement, replacingitwith arequirementthat thewaiver be made “knowingly
and voluntarily,” so that acircuit court judge “need not recite any fixed incantation,” but the
court is ultimately responsible for determining that the defendant had “ some knowledge of
thejury trial right before being allowed to waiveit.” Abeokuto v. State, 391 Md. 289, 317-
18, 893 A.2d 1018, 1034 (2006), State v. Hall, 321 Md. 178, 182-83, 582 A.2d 507, 509
(1990); Martinez v. State, 309 Md. 124, 133-34, 522 A.2d 950, 955 (1987). To waive the
constitutionally protected right to atrial by jury the “trial judge must be satisfied that there
has been an intentional relinquishment or abandonment of a known right or privilege.”
Owens v. State, 399 M d. 388, 418-19 n.41, 924 A.2d 1072, 1089 n.41 (2007), cert. denied,
__U.S.__,128 S.Ct. 1069 (2008); Powell v. State, 394 Md. 632, 639, 907 A.2d 242, 247
(2006), cert. denied, __U.S. __, 127 S.Ct. 1283 (2007); Smith v. State, 375 Md. 365, 379,
825 A.2d 1055, 1064 (2003). See also Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019,
1023 (1938). Because only thedefendant can validly waive his or her right to trial by jury,
the defendant must directly respond to the waiver inquiry. Hall, 321 Md. at 182, 582 A.2d

at 509; Martinez, 309 Md. at 133, 522 A.2d at 954. Moreover, in determining whether the

%(...continued)

case on its merits before the court may not proceed until the
court determines, after inquiry of the defendant on the record,
that the defendant hasmade his election for a court trial with full
knowledge of his right to a jury trial and that he has knowingly
and voluntarily waived the right. 1f the court determines
otherwise, it shall give the defendant another election pursuant
to this Rule.

(emphasis added).
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defendant made the waiver knowingly, we will look to the “totality of the circumstances.”
Hall, 321 Md. at 183, 582 A.2d at 509.
In State v. Bell, 351 Md. 709, 720 A.2d 311 (1998), this Court discussed the standard

to be applied under the 1982 revision to then Rule 735, which subsequently became Rul e 4-
246. We reviewed the history of the revision, which we stated, “implies that we wished to
move away from the rigidity of the former rule 735 and Countess.”*® Id. at 724, 720 A.2d at
318. Wethen concluded, withrespect to the definition of “knowingly” inthe applicablerule:

“Knowledge,” in this context means “acquaintance” with the

principlesof ajury and “knowingly” means acting consciously

or intentionally in waiving the right to a jury. Because

respondent’ s knowledge no longer need be “full,” it need not be

“complete” or “entire.” The rule no longer requires a specific

in-court litany of advice with respect to the *unanimity”

requirement for the trial court to accept and permit the waiver,

by a defendant, of hisright to ajury trial.
Id. at 730, 720 A.2d at 321 (citations omitted). We considered whether a waiver could be
made knowingly if the defendant was not told that all 12 jurors must unanimously agree on
his guilt because, in Bell, the defendant had agreed to a court trial after the judge informed

him that a jury was comprised of 12 jurors, and that the charges must be proved beyond a

reasonable doubt regardless of whether he chooses a jury trial or acourt trial; the unanimity

% In Countess v. State, 286 Md. 444, 455, 408 A.2d 1302, 1308 (1979), we held that
the defendant must know of his right to be tried by either a jury consisting of 12 people or
the court; that guilt must be determined beyond a reasonable doubt in either a jury or court
trial; that all 12 jurors must agreeto aguilty verdict in order to convictinajury trial; and that
in a court trial only the judge determines whether defendant is guilty beyond a reasonable
doubt.

11



requirement was not addressed. W e held that this colloquy sufficiently ensured that the
defendant knowingly waived his right to a jury trial, even though the judge did not
specifi cally address the unanimity requirement. Id.

In State v. Hall, 321 Md. 178, 582 A.2d 507 (1990), this Court expressly rejected the
propositionthat ajury trial waiver cannot be knowing and voluntary unless the defendant is
advised “asto the details of the jury selection process.” Id. at 183,582 A.2d at 510. In Hall,
therespondent, who had entered aguilty pleapursuantto an agreement with the State, argued
that hisjurytrial waiver wasnot “knowingly and voluntarily’” made because hewas not asked
any questions about (1) his mental condition at the time of the waiver, (2) his knowledge of
the jury selection process, or (3) whether his waiver was the result of compulsion. While
holding that the waiver at issuewas knowing and voluntary, this Court stated yet agan:

Our cases hold that whether there has been an intelligent
waiver of the jury trial right depends upon the facts and
circumstancesof each case. Stewart, supra, 319 Md. at 90, 570
A.2d at 1234; Martinez, supra, 309 Md. at 134, 522 A.2d [at
955]; Dortch v. State, 290 Md. 229, [235,] 428 A.2d 1220],
1223] (1981). In determining whether the defendant has
knowingly and voluntarily waived hisright to ajury trial under
Rule 4-246(b), “the questioner need not recite any fixed
incantation.” Martinez, supra, 390 [309] Md. at 134, 522 A.2d
[at 955]. The court must, however, satisfy itself that the waiver
is not a product of duress or coercion and further that the
defendant has some knowledge of the jury trial right before
being allowed to waive it. Id. at 134, 522 A.2d [at 955].
[Emphasis added.]

Id. at 182-83.

In Abeokuto, 391 Md. at 289, 893 A.2d at 1018, Abeokuto appealed his court trial

12



conviction for first degree murder and other criminal charges by challenging the court’s
finding that he made a voluntary and intelligent waiver of hisright to ajury trial. During a
colloquy between Abeokuto, hiscounsel, the prosecutor, and thejudge, Abeokuto wasasked

seven timeswhether he understood the explanationsgivenin “ byte-size”*

groups, concerning
hisrights and thenature of ajury trial. We emphasized that the trial court need not “engage
in a fixed litany or boilerplate colloquy,” and found the waiver valid because he was
explained “the jury trial process, standard of guilt, burden of proof, the necessity of a
unanimous guilty verdict, and that, if convicted, [he] would have a later opportunity to
choose whether to waive hisright to a sentencing by jury.” Id. at 320, 893 A.2d at 1036.
Petitioner argues that the case at bar iscontrolled by Tibbs v. State, 323 Md. 28, 590
A.2d 550 (1991), in which this Court analyzed the efficacy of the following colloquy

between Tibbs, his counsel, and the judge regarding the waiver of the right to trial by jury:

[DEFENSE COUNSEL]: And do you understand what a jury
trial is?

DEFENDANT: Yes, | do.

[DEFENSE COUN SEL]: Andyouindicatedto mewhen| spoke
with you at the detention center the other evening tha you
desired to have the case tried before this Court alone, is that
correct?

* We stated that courts should “present such information to defendants in smaller
intellectual ‘bytes’ and inquire discretely after each ‘byte’ or logical grouping of ‘bytes
whether a defendant understandsthem” in order to ensure understanding of what could be
“arather daunting explication to alayman.” Abeokuto v. State, 391 Md. 289, 350 n.23, 893
Md. A.2d 1018, 1054 n.23 (2006).

13



DEFENDANT: Yes, | do.

[DEFENSE COUNSEL ]: And you do specifically waive your
right to have the matter tried before ajury?

DEFENDANT: Yes, | do.

[DEFENSE COUNSEL ]: Has anyone forced you or threatened
you to have you give up your right to ajury trial?

DEFENDANT: No, they haven’t.

[DEFENSE COUNSEL ]: Haveyou given up your rightto ajury
trial freely and voluntarily?

DEFENDANT: Yes, | have.

[DEFENSE COUNSEL]: Your Honor, | would proffer to the
Court that a waiver of a jury trial is freely and voluntarily
tendered.

THE COURT: All right.

[DEFENSE COUNSEL]: And we're ready to proceed, Your
Honor.

THE COURT: Okay. And M r. Tibbs enters a plea of not guilty
to the four counts, is that right?

[DEFENSE COUNSEL ]: That's correct.

THE COURT: Waives hisright to a jury trial?

14



[DEFENSE COUNSEL]: Yes, Y our Honor.

Id. at 30, 590 A.2d at 551 (omissions in original). This Court held that the record was
“woefully deficient” to establish a knowing waiver of Tibbs' right to ajury trial because he
had received no information concerning “the nature of ajury trial,” “notwithstanding that
Tibbs may have had some prior unspecified experience with the criminal justice system.”
Id. at 31-32, 590 A.2d at 551. We concluded that, “[i]t is not sufficient that an accused
merely respond affi rmatively to anaked inquiry, either from hislawyer or thecourt, that he
understood that he has a right to ajury trial, that he knows ‘what ajury trial is, and waives

that right ‘freely and voluntarily.”” Id. at 32, 590 A.2d at 551.

In the case at bar, the record shows that Petitioner obviously had “some knowledge”
of hisright to ajury trial, because he (1) made a considered decision to pray ajurytrial rather
than stand trial in the District Court,” (2) had been a criminal defendant in at |east one jury
trial presided over by the very same circuit courtjudge who presided over the case at bar, (3)
was represented by counsel, who reached an agreement with the State, pursuant to which the
State would drop all but one of several charges then pending against the defendant in the

circuit court, (4) elected to proceed on a “not guilty agreed statement of facts” in order to

® Itisclearthat Petitioner’ sdemandfor jury trial, which wasfiled pursuant to Maryland Rule
4-301(b)(1)(A), was not made subsequent to thedenial of arequest for postponement. By complying
with Rule 4-301(b)(1)(A), Petitioner obtained the right to “circuit court discovery” governed by
Maryland Rule 4-263, as well as the right to “on the record” appellate review of a judgment of
conviction entered in the circuit court.

15



preservefor appellate review someissue tha was thereafter abandoned,® and (5) advised the
circuit court that he understood that he was “waiving any right to have a jury trial of this
matter, as well as a court trial[.]” Under these circumstances, the circuit court had an

adequate basis to determine that Petitioner’s waiver was knowing and voluntary.

Unlike cases in which the defendant chooses between a courttrial and ajury trial in
order to challenge the probative valueof the State’ sevidence, the case at bar is one in which
Petitionerwas challenging theadmissibility of the State’ sevidenceratherthan thesufficiency

or theprobative value of that evidence.” To preserve hisright to appellaereview of theissue

® By proceeding inthe circuit court on astatement of facts, Petitioner did preservethe
issue of whether he was entitled to suppression of the forged document seized from his
person on July 24, 2005. While Petitioner s case was pendingin the District Court, hefiled
apro se Motion for Dismissal, complete with a certificate of service, in which he claimed
that he was entitled to a dismissal on the grounds of (in the words of his motion):

I. Lack of Probable Cause [for his arrest]

II. Harassment

[11. Unlawfully Detained

V. Violation of civil rights

V. Violation of Federd Constitution
Theright to Privacy

During Petitioner’s January 10, 2006 Motions Hearing, his counsel argued that all
chargesagainst Petitioner should bedismissed onthe ground that the incriminating evidence
seized from Petitioner's person on July 24, 2005 was seized in violation of Petitioner’s
Fourth Amendment rights.

" All of the cases in which this Court concluded that noncompliance with Maryland

Rule 4-246(b) entitled the defendant to a new trial are casesin which the circuit court was
required to determine the probative value of testimonial evidence presented during atrial.
(continued...)
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of whether the State’s evidence was acquired in violation of his constitutional rights,
Petitioner made a strategic decision to have the court determine his guilt or innocenceon the
basis of an agreed statement of facts that was the product of plea negotiations.? The record
showsthat, having prayed ajury trial in the District Court, Petitioner wanted to proceed in
the circuit court on a “not guilty agreed statement of facts’as a result of a bargained for
arrangement that would allow him to (1) avoid prosecution on all but one of the charges he
was then facing, and (2) obtain appellate review of the denial of some motion that he had
filed. The record also shows that he agreed to the truthfulness of the facts that constituted

the basis for his conviction of the one charge for which he would receive a “time served”

’(...continued)
In Abeokuto v. State, 391 Md. 289, 893 A.2d 1018 (2006), the circuit court received
conflicting evidence on the issue of whether the petitioner should be sentenced to death. In
Kang v. State, 393 Md. 97, 899 A.2d 843 (2006), the circuit court received conflicting
evidence on the issue of whether (1) the petitioner attempted to murder his wife by hanging
her, or (2) the petitioner’s wife had attempted to commit suicide by hanging herself. Id. at
101. InState v. Bell, 351 Md. 709, 720 A.2d 311 (1998), the circuit court was presented with
conflicting evidence of whether the respondent raped awoman with whom he had once been
romantically involved. In Tibbs v. State, 323 Md. 28, 590 A .2d 550 (1991), the petitioner
contested the issue of whether he had committed four violations of the Maryland Controlled
Dangerous Substances Act. In Martinez v. State, 309 Md. 124, 522 A.2d 950 (1987), the
circuit court was required to evaluate the credibility of the nine year old victim of a third
degree sex offense, as well as the credibility of the detective to whom the petitioner had
allegedly confessed.

8 While lawyers and judges occasionally state that a “not guilty agreed statement of
facts” is distinguishable from an “actual” trial, this Court has made it clear that “[a]
defendant’ s agreement to proceed on an agreed statement of facts is essentially a trial by
stipulation, at which generally no livewitnessesare called.” Atkinsonv. State, 331 Md. 199,
203 n.3, 627 A.2d 1019, 1021 n.3 (1993).
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disposition.

Petitioner does not argue that his waiver was the product of duress or coercion. For
reasons stated in State v. Bell, supra, and State v. Hall, supra, the circuit court was not
requiredto advise the petitioner asto either the* unanimity” requirement or the jury selection
process. Because the record does show that Petitioner had been a criminal defendantin a
jury trial presided over by thevery samecircuit court judgew ho presided over the case at bar,
Petitioner’s jury trial experience distinguishes him from defendantswho “may have some
prior unspecified experience with the criminal justice system[.]” Tibbs v. State, 323 Md. 28,
32, 590 A.2d 550, (1991). Petitioner's knowledge of his jury trial right is hardly
“unspecified.” Hewasthe criminal defendant in at | east one case that w astried beforeajury.

While it is true that the “some knowledge” requirement includes an on-the-record
showing that the defendant knows that (1) a criminal defendant is presumed to be innocent
and cannot be convicted unlessthe trier of fact is persuaded beyond a reasonable doubt of
the defendant’ squilt, and (2) if the defendant did not waiveajury trial, hisor her case would
be tried by ajury of twelve persons, itis clear that the requirement was satisfied in the case
at bar because it is unreasonable to hypothesize that Petitioner -- having elected a jury trial
when facing criminal charges on at lag one prior occason -- does not know either the

prosecution’s burden of persuasion or the number of persons who would be on the jury.

JUDGMENT OF THE COURT OF
SPECIAL APPEALS AFFIRMED;
PETITIONER TO PAY THE COSTS.
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| respectfully dissent.

Inthepresent case, Petitioner, Kevin W alker, was charged with possession of aforged
document. He was convicted in a bench trial after proceeding on a not guilty agreed
statement of facts. Walker noted an appeal to the Court of Special Appeals arguing thatthe
Circuit Court erred in failing to conduct an examination, on the record, as to whether his
waiver of a jury trial was made knowingly and voluntarily, in compliance with the
requirements of Maryland Rule 4-246 (b), which, prior to amendments taking effect on
January 1, 2008, summarized the constitutional requirements as well as the procedure a

circuit court must follow in accepting awaiver of ajury trial:

(a) Generally. In the circuit court a defendant having a right to
trial by jury shall be tried by a jury unless the right is waived
pursuant to section (b) of thisRule. If the waiver is accepted by
the court, the State may not elect atrial by jury.

(b) Procedure for acceptance of waiver. A defendant may
waive the right to a trial by jury at any time before the
commencement of trial. The court may not accept the waiver
until it determines, after an examination of the defendant on the
record in open court conducted by the court, the State’'s
Attorney, the attorney for the defendant, or any combination
thereof, tha the waiver ismade knowingly and voluntarily.

(emphasis added).

Presently at issue is whether a record colloquy between Walker, his counsel and the
court satisfied the procedure for knowingly waiving ajury trial under Rule 4-246 (b). The

majority clearly agreesthat an agreed statement of factsisatrial, see Slip Op. at 17 n.8, and
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because a trial is involved, the judge must comply with the dictates of Rule 4-246 (b).
Accordingly, Walker was entitled to engage in the appropriate colloquy. The only collogquy

Walker engaged in concerning whether hiswaiver was made knowingly, was the foll owing:

[COUNSEL FOR WALKER]: Okay. Now, do you understand
that when you proceed in thisway you are giving up or waiving
your right to trial? D o you understand that?

[WALKERY]: No, I didn’t —

[ COUNSEL FORWALK ER]: Doyou understand that there will
be no trial in this situation?

[WALKER]: Okay, yes.

[COUNSEL FOR WALKER]: Okay. And do you understand
that in proceedinginthisway you are essentially proceeding and
then and in the end it will act as a conviction on the one count
of possession of a privileged document? Do you understand
that?

[WALKER]: Yes.
[COUNSEL FOR WA LKER]: Okay. Your Honor.

[THECOURT]: All right, and, Mr. Walker, you understand al so
that you are waiving any right to have ajury trial of this matter,
aswell asacourt trial? Do you understand that?

[WALKER]: I donow. | didn't at first. | didn’t know it wasa
waiver. | knew it was an gpped able right, you know —

[THE COURT]: Yes, you have the —
[WALKER]: —saving theappeal. So —

[THE COURT]: — you [have] the right to appeal, but as you
know because you and | have been down this road —

[WALKER]: —oh, yes, yes.

[THE COURT]: —youand | have been down this road before
and | think we have had at least one jury trial, maybetwo. One
time you got a hung jury and the other time, | think — well, 1
don’t know, | can’t recall everything. Butyou fully understand
about jury trials and —

[WALKER]: Yes.
[THE COURT]: - all that.
[WALKER]: Yeah, | —



[THE COURT]: By proceeding asyou are doing heretoday, you
are waiving your right to have ajury trial.

[WALKERY]: All right. (Emphasis added).

Asking Walker if he understood that he iswaiving hisrightto trial and affirming that
he “understands about jury trialsand [all that]” was not the appropriate colloquy because the
language is devoid of any information concerning the nature of a jury trial; unlike the
defendantsin caseswhere we have found aknowing waiver, Walker wasnot informed of any
of the characteristics of ajury trial. See Kang v. State, 393 Md. 97, 111-12, 899 A.2d 843,
851-52 (2006); Abeokuto v. State, 391 M d. 289, 320, 893 A.2d 1018, 1036 (2006); State v.
Bell, 351 Md. 709, 726-27, 720 A.2d 311, 319-20(1998); State v. Hall, 321 Md. 178, 183,
582 A.2d 507, 509-10 (1990). While courts need not engage in a “fixed litany,” Abeokuto,
391 Md. at 320, 893 A.2d at 1036, Walker received absolutely no information regarding the

nature of ajury trial.

Walker’s colloquy instead parallels the colloquy provided in Tibbs v. State, 323 Md.
28,590 A.2d 550 (1991). Walker’ s counsel asked him if he understood that hewas waiving

hisright to ajury trial and he responded that he did not understand:

[COUNSEL FOR WAL KER]: Okay. Now, do you understand
that when you proceed in thisway you are giving up or waiving
your right to trial? D o you understand that?

[WALKER]: No, | didn’t —
The judge proceeded to ask Walker if he understood that he waswaiving hisright to trial to
which he responded, “I do now. | didn’t at first. | didn’t know it was awaiver. | knew it

was an appeaable right, you know. . . .” Subsequently, the judge stated that Walker



“understand[s] about jury trialsand [all that],” towhich W alker then responded affirmatively.
This encounter issimilar to the “naked inquiry” to which Tibbs affirmatively responded but
that we nonethelessfound “woefully deficient.” See id. at 31-32, 590 A.2d at 551. Just like
Tibbs, Walker’s record reflects the lack of “any information at all concerning the nature of
ajury trial.” Id. at 31, 590 A.2d at 551. Hiswaiver may be more deficient because Walker
at first stated on the record that he did not understand he was waiving hisrightto ajury trial.
Therefore, under the definition of “knowingly” set forth in Bell, he cannot be said to have
been “acting conscioudy or intentionallyin waivingtheright toajury.” See 351 Md. at 730,

720 A.2d at 321.

In the absence of meaningful litany, the majority distinguishes this case from Tibbs,
by stating that thetrial judge’ s personal knowledge of Walker’ s experience with the criminal
justice system established that Walker had the requisite knowledge of jury trials before

waiving theright:

[THE COURT]: — you [have] the right to appeal, but as you
know because you and | have been down this road —

[WALKER]: —oh, yes, yes.

[THE COURT]: —you and | have been down this road before
and | think we have had at |east one jury trial, maybetwo. One
time you got a hung jury and the other time, | think — well, |
don’t know, | can’t recall everything. But you fully understand
about jury trials and —

[WALKER]: Yes.
[THE COURT]: —all that.

In Tibbs, however, we discounted the fact that Tibbs was “no novice to the legal system

because he was on parole at the time of his arrest for the instant offenses,” and stated,



notwithstanding that Tibbs may have had some prior unspecified
experiencewith the criminal justice system, thetrial judgecould
not fairly be satisfied on this record that Tibbs had the requisite
knowledge of the nature of thejury trial right, that hiswaiver of
theright was knowing and voluntary, and that the requirements
of the rule were thus met. We conclude, therefore, that
constitutional due processrequirementswere transgressed inthis
case.

323 Md. at 31-32, 590 A.2d at 551-52. In Tibbs, we were clear in our holding that
unspecified criminal justice experience is not enough to establish a knowing waiver. A
number of other jurisdictions agree with thisstance. See also State v. Baker, 170 P.3d 727,
730 (Ariz. Ct. App. 2007) (finding that avalid jury trial waiver cannot be “accomplished by
reliance upon a defendant’s prior experience in the system”); People v. Campbell, 76 Cal.
App. 4th 305, 310 (Cal. Ct. App. 1999) (“ The Attorney General instead contends we should
infer from [defendant’ s] experience and familiarity with the crimind justice system tha he
intelligently and voluntarily waived hisrights. W e decline to do so. If thisexperience were
sufficient to constitute a voluntary and intelligent waiver of constitutional rights, courts
would rarely berequired to give Boykin/Tahl admonitions.”). But see State v. Ross, 472
N.W.2d 651, 654 (Minn. 1991) (concluding there was support for a valid waiver based on
defendant’ s familiarity with the criminal justice system although itwas not clear whether his

past convictions were by pleaor trial).*

! Other jurisdictions have looked to a defendant’s specific experience with the

criminal justice system to determine whether it is sufficient to support a knowing waiver.
See Hill v. Beyer, 62 F.3d 474, 485 (3d Cir. 1995) (declaring that while past experience with
the criminal jugtice sysgem could demonstrate an awareness of constitutional rights, thefacts
were insufficient to support a knowing waiver when defendant’ s criminal record consisted
of only one conviction for which he pled guilty); Hensley v. United States, 281 F.2d 605,

(continued...)



Themajority, neverthel ess distinguishesTibbs by arguing that, althoughthetrial court
in that case was facedwith prior unspecified experiencewith the crimind justice system, the
trial court here had personal knowledge of Walker’s past experience with jury trials. The
trial judge’ sknowledge, while personal, was unspecified: “I think we have had at |east one
jury trial, maybetwo. One timeyou got ahungjury and the other time, | think —well, | don’t
know, | can't recall everything.” To accept the majority’s reasoning would require
concluding that such unspecified knowledge can be imputed to the defendant to support a
knowing waiver of ajury trial. Nothing on the record confirms Walker did have jury trial
experience and, if so, when such trials occurred. The record is absent of any discussion
specifically establishing the extent, if any, of Walker sjury trial experience. We therefore,
should not assume that the judge’ s assertion of Walker’s unspecified experience with the

criminal justice system equates with Walker’s actual knowledge of the nature of jury trials

The majority also incorrectly assumes that representation by counsel and counsel’s
decisionsto 1) elect ajury trial; 2) negotiate an agreement regarding sentence; and 3) proceed

on an agreed statement of facts impute knowledgeto the defendant. It cannot, however, be

!(...continued)

608-09 & n.6 (D.C. Cir. 1960) (finding experience with two prior jury trials in which
defendant was acquitted as a factor to consider in determining whether there wasaknowing
waiver); People v. Turner, 875 N.E.2d 175, 184 (Ill. App. Ct.) (finding that, although not
necessary to the decision, defendant’s two, prior criminal convictions and six prior traffic
convictions lent additional support to the validity of defendant’swaiver); Justice Lytton,
concurring opinion, id. at 185 (stating that “reference to def endant’ s supposed knowledge
of the criminal justice system” should be omitted because “[d]efendant’s ‘ familiarity’ with
the criminal justice system was a ten-year-old felony, a ten-year-old misdemeanor, and a
smattering of traffic tickets handed out over a period of 23 years,” which “[t]aken together
. . . give the defendant little basis for knowing the nature and import of a jury waiver”),
appeal denied, 879 N.E.2d 938 (l11. 2007).



assumed that the significance of such decisions are adequately communicated to adefendant
by counsel or that, if explained, the defendant in fact understandsthe significance of such
decisions; in fact, the record reflects Walker did not understand. Hence, Rule 4-246 (b)
explicitly requires that a waiver examination be “on the record in open court.” We have
recently noted that the presence of counsel “will not mitigate an inaccurate or incomplete
court instruction” when considering whether the waiver of a jury sentencing right was
knowing and voluntary. Abeokuto, 391 Md. at 348 n.21, 893 A.2d at 1052 n.21. Therefore,
neither the presence of counsel nor decisions made by counsel in the present case can
overcome the requirement of Rule 4-246 (b) that Walker’s waiver examination be “on the

record in open court.”

Walker was not informed on the record of the nature of a jury trial and the
combination of his affirmative response to the judge’s “naked inquiry” as to whether he
“fully underst[ood] about jury trials and [all that],” the judge’s assertion of pad trial
experience with Walker, and any information that counsel could have, but may not have,
provided him, when considered under the totality of the circumstances, fail to anount to a
knowing waiver. The precedent set by the majority’ s opinion undermines the requirements

of Maryland Rule 4-246 (b).

| respectfully dissent.

Chief Judge Bell and Judge Greene authorize me to state that they join in this

dissenting opinion.



